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PETITION FOR WRIT OF CERTIORARI 
RESPONDENT UTAH STATE RETIREMENT BOARD/OFFICE 
REPLIES TO APPELLANT'S PETITION FOR WRIT OF 
CERTIORARI AS FOLLOWS: 
QUESTIONS PRESENTED FOR REVIEW 
Did there exist on July 5, 1978, on the life of Plaintiff/ 
Appellant's decedent, a valid enforceable group life insurance 
contract with Co-Respondent Gem State Mutual of Utah, when the 
insurance policy issued by Gem State Mutual became effective July 
16, 1978? 
OPINION OF THE COURT OF APPEALS 
The Opinion of the Utah Court of Appeals was filed August 29, 
1989 under Case No. 880511 - CA. See Appendix "A". Appellant's 
petition for a rehearing with the Court of Appeals was denied in 
an order dated February 7, 1990. See Appendix "B". 
SUPREME COURT JURISDICTION 
A. The date of entry of the decision sought to be reviewed was 
August 29, 1989. 
B. The date of entry of the order denying a rehearing was 
February 7, 1990. An order extending the time to file a 
petition for writ of certiorari was granted March 7, 1990. 
C. Respondent Board files no cross-petition. 
D. The Supreme Court's jurisdiction is based on Utah Code Ann. 
S 78-2-2(2) and (5), S 78-2a-4, and Rule 42 of the Rules of 
the Utah Supreme Court. 
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CONTROLLING PROVISIONS OF THE UTAH CONSTITUTION 
AND UTAH STATUTES 
This case is governed by the Group Insurance Master Policy. 
STATEMENT OF THE CASE 
1- Nature of the Case. 
This case concerns a claim for death benefits under a group 
life insurance policy issued by Gem State Mutual of Utah. The policy 
was effective July 16, 1978. Plaintiffs decedent died July 5, 1978. 
2- Course of Proceedings and Disposition in lower Courts. 
All the parties brought motions for summary judgment before 
the Honorable Homer F. Wilkinson. After reviewing all affidavits afad 
hearing arguments on the motion for summary judgment, the District Court 
granted the motion of co-respondents Utah State Retirement Board/Office 
and Gem State Mutual of Utah and denied Plaintiff's motion. 
Plaintiff subsequently filed a notice of appeal. The case 
was heard in the Utah Court of Appeals and an opinion was filed August 
29, 1989, affirming the District Court's ruling. Appellant subsequently 
filed a petition for rehearing in the Court of Appeals which was denied 
February 7, 1990. On March 7, 1990 an order enlarging the time for the 
filing of a petition for rehearing was granted. This petition for Writ 
of Certiorari resulted from that action. 
STATEMENT OF FACTS 
Co-Respondent Utah State Retirement Board/Office adopts the 
Statement of Facts presented by co-respondent Gem State Mutual of Utah, 
along with the accompanying exhibits, which were affirmed and adopted 
by the Utah Court of Appeals. 
-3-
A R G U M E N T 
POINT I . 
APPELLANT'S PETITION FOR WRIT OF CERTIORARI CONTAINS 
NO SPECIAL OR IMPORTANT REASON THEREFOR, AS REQUIRED 
BY RULE 46 OF THE UTAH RULES OF APPELLATE PROCEDURE 
AND RULE 43 OF THE RULES OF THE UTAH SUPREME COURT. 
Rule 46 of the Utah Rules of Appellate Procedure and Rule 43 
of the Rules of the Utah Supreme Court clearly provide that review by 
writ of certiorari will only be granted when there are special and 
important reasons for doing so. These rules specifically establish 
categories of circumstances or "character of reasons'1 which will be 
considered by the court. Four of these characters of reason are speci-
fied in the Rules but none are argued by Appellant or are applicable 
in this case. 
POINT II. 
THE LANGUAGE IN BOTH THE BROCHURE AND THE BULLETIN 
IS CLEAR AND UNAMBIGUOUS. THE EFFECTIVE DATE OF 
INSURANCE COVERAGE FOR PLAINTIFF'S DECEASED WAS 
JULY 16, 1978. SINCE HE DIED ON JULY 5, 1978, HE 
WAS NEVER COVERED UNDER THE POLICY. 
Appellant appears to base his entire recovery theory on the 
existence and distribution of the Employees Group Insurance Bulletin 
indicating that the Ideal National Insurance coverage would terminate 
July 15, 1978 and that the new coverage with Gem State Mutual would 
commence July 16, 1978 and that the terms ot the brochure and bulletin 
are confusing and ambiguous. 
The Utah Court of Appeals did not find that argument persua-
sive. It would be a novel approach to group insurance law to allow a 
-4-
party to plead ignorance of the effective date of a policy and then 
create his own contractually binding effective date on an insurance 
carrier. 
Neither the Blue Brochure or the Bulletin evidenced any 
ambiguity whatsoever. The brochure set only the deadline for applica-
tion for new coverage (July 1, 1978), while the bulletin established 
the effective date (July 16, 1978). This information is neither con-
flicting nor ambiguous. 
Neither, as appellant suggests, is this a case of first 
impression in Utah. Kloepfer v. Continental Assurance Co., 23 Utah 
2d 178, 460 P.2d 339 (1969) was decided by this Court confronting * 
almost identical issues. In that case the deceased had applied for 
group insurance coverage on March 30, 1968. He was accepted and 
advised on April 11, 1968 that his coverage would be effective May 1, 
1968. However, decedent was killed in a plane crash on April 11, 1968, 
prior to receiving his policy. The decedent's surviving spouse argued 
that the policy should have been effective upon mailing, even though 
the master policy clearly stated: 
"This Policy shall be effective 12:01 A.M. 
standard time, at the Policyholder's address, 
on the 1st day of December, 1966, which date 
shall be its date of issue, for a term of one 
year, from which date all insurance years and 
months shall be computed . . . 
(A) Each such Individual must furnish, with-
out expense to the Company, evidence of insura-
bility satisfactory to it before he may become 
insured. If such evidence is submitted, and 
payment of the required premium made, if any, 
the Individual's insurance shall become effec-
tive on the first of the insurance month 
coinciding with or next succeeding the date 
the Company determines the evidence to be 
satisfactory." (Emphasis added.) 
-5-
(It might also be noted that the deceased applicant in Kloepfer was 
a member of a national association which had a group insurance policy 
with the defendant insurer, similar to the case before this Court. 
See 66 ALR 3d 1175, 1183.) The Court in Kloepfer was unable to see 
any ambiguity in the policy language, and ruled in favor of the 
defendant insurance company. Similarly in Davison v. Business 
Men's Assurance Co. of America, 518 P.2d 776 (N.M. 1974), the Supreme 
Court of New Mexico ruled that where an insurance company issued a 
certificate of insurance under a group insurance policy on July 14 
stating that the effective date of coverage was August 1, and the 
'insured1 died on July 31, the beneficiary was not entitled to recover 
any insurance proceeds. (See also: Cain v. National Old Line Ins. Co., 
85 N.M. 697, 516 P.2d 668 (1973). If an ambiguity exists in the 
language of an insurance contract, it should be liberally construed 
in favor of the insured, but the court should not provide a strained 
construction for the purpose of creating an ambiguity when no ambiguity 
in fact exists.) 
CONCLUSION 
Appellant has brought no 'case of first impression1 in this 
controversy. As stated by the Court in Kloepfer, "Our sympathies go 
out to the plaintiff, who may be in need of the proceeds of the policy 
which she undoubtedly hoped to collect." (Id. at 341). Yet, it is 
unfair to require an insurer to pay other than according to the express 
terms of its policy. 
-6-
Thus, Co-Respondent Utah State Retirement Board/Office urge this 
Court to sustain the judgment of the trial court and Court of Appeals, 
and joins with Gem State Mutual of Utah in asking for costs and reason-
able attorneys fees to defray the costs of defending this unwarranted 
action. 
Respectfully submitted, 
A. Madsen, Attorney for 
State Retirement Board 
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IN THE UTAH COURT OF APPEALS 
00O00 
Thelma Johnson, 
Plaintiff and Appellant, 
v. 
The Utah State Retirement 
Office/Utah State Retirement 
Board, an independent agency 
of the State of Utah; Gem 
State Mutual of Utah, a Utah 
corporation, 
Defendants and Respondents. 
Uteri Court*' •* 
Third District, Salt Lake County 
The Honorable Homer F. Wilkinson 
Attorneys: Arron F. Jepson, Salt Lake City, for Appellant 
Jeffrey R. Oritt, Salt Lake City, for Respondent Gem 
State Mutual of Utah; Mark A, Madsen, Salt Lake 
City, for Respondent Utah State Retirement Office 
Before Judges Davidson, Bench, and Billings. 
DAVIDSON, Judge: 
This action was brought to recover death benefits under a 
group life insurance policy issued by Gem State Mutual of Utah 
(Gem State) to Utah State employees. The trial court granted Gem 
State's motion for summary judgment and plaintiff appeals. We 
affirm. 
Plaintiff's decedent, Douglas A. Johnson, died on July 5, 
1978. He was employed by the state and was insured under a group 
life insurance program. This program was administered by the 
Utah State Retirement Office and underwritten by Ideal National 
Insurance Company (Ideal). His beneficiary under the program was 
his wife, Thelma Johnson, plaintiff in this action. 
OPINION 
(Not For Publication) 
Case No. 880511-CA 
F I L E D 
Sometime prior to June 1978, the Utah State Retirement 
Office and Gem State entered into negotiations that resulted in 
the implementation of a new group life insurance program for 
eligible state employees. The effective date of the new 
program, which included increased benefits to state employees, 
was July 16, 1978. The Utah State Retirement Office 
distributed two flyers, the "Blue Brochure" and the "Employees 
Group Insurance Bulletin," explaining the new group life 
program. The two flyers were routinely circulated to state 
employees in their paychecks. The undated "Blue Brochure" set 
forth the new benefits available, and contained a "tear off" 
enrollment card to be completed by the employee. The "Blue 
Brochure" stated that "[t]he attached enrollment card should be 
completed as soon as possible and given to your payroll clerk 
to be forwarded to the Group Insurance Office at 540 East 2nd 
South, Salt Lake City, Utah 84102, before July 1, 1978." 
The second flyer, the "Employees Group Insurance 
Bulletin," dated June 20, 1978, stated: 
The enrollment cards on the new life 
insurance program need to be forwarded to 
the Group Insurance Office by July 1, 1978. 
The Ideal National Insurance will 
terminate July 15, 1978, and the effective 
date for our new program is July 16, 
1978. 
Decedent received the "Blue Brochure" and filled out the 
enrollment card, dating it June 9, 1978. Plaintiff argues that 
decedent did not receive the second flyer stating that the old 
insurance program would terminate on July 15, 1978, and that 
the effective date for the new program was July 16, 1978. 
Plaintiff contends that the language in the "Blue Brochure" 
suggested that the effective date for the new program was July 
1, 1978, and that since premiums for the new program were taken 
out of decedent's pay check, plaintiff should receive death 
benefits under the new program. Plaintiff argues that, to the 
ordinary layperson, the "Blue Brochure" implied that the new 
life insurance protection would be in force as of July 1, 
1978. We disagree and find that the language in the "Blue 
Brochure" was not ambiguous. 
In a factually similar case, Kloepfer v. Continental 
Assurance Co., 23 Utah 2d 178, 460 P.2d 339 (1969), the Utah 
Supreme Court found no ambiguity in the contested language of a 
group insurance policy. In Kloepfer, the decedent made 
application for coverage under a group insurance plan and was 
accepted. The insurance company mailed him the policy and a 
letter establishing May 1, 1968, as the effective date of his 
insurance. However, the decedent was killed in a plane crash 
before receiving the policy and letter. His spouse contended 
that he should have been covered from the moment he was 
accepted and that the language in the master policy was 
ambiguous. The contested language stated: 
If such evidence is submitted/ and payment 
of the required premium made, if any, the 
Individual's insurance shall become 
effective on the first of the insurance 
month coinciding with or next succeeding 
the date the Company determines the 
evidence to be satisfactory. (Emphasis 
added.) 
Id. at 340. The court held that the contested language was 
clear and unambiguous. "We are unable to see the ambiguity. 
The master policy was effective December 1, 1966/ and provided 
that that date should be the date 'from which all insurance 
years and months shall be computed.'H Id. 
In another similar case, Davison v. Business Men's 
Assurance Co., 85 N.M. 796/ 518 P.2d 776 (1974)/ the New Mexico 
Supreme Court relied on Kloepfer in rejecting the plaintiff's 
arguments that the complexity of the group insurance policy and 
the decedent's inexperience with insurance as a layperson 
should allow the plaintiff to recover benefits. The court held 
that the mere fact that a group life insurance policy is or may 
bpt less clear to a layperson does not mean the court will 
disregard the policy's true meaning and construe the policy in 
whatever manner is necessary to allow recovery. See Davison, 
518 P.2d at 778. 
If in fact ambiguity exists in the 
language of an insurance contract/ then it 
should be construed liberally in favor of 
the Insured. However/ resort will not be 
made to a strained construction for the 
purpose of creating an ambiguity when no 
ambiguity in fact exists. 
Id,, at 779. (quoting Cain v. National Old Line Ins Co.. 85 N.M. 
697, 516 P.2d 668 (1973)). 
The language in the "Blue Brochure" merely indicated that 
it was necessary for employees to enroll in the new program 
since their insurance coverage with Ideal would terminate. 
Decedent, along with all other participating state employees, 
maintained protection under the Ideal policy until the 
effective date of the new program. Had decedent died 9 days 
later, plaintiff would unquestionably have been covered by Gem 
State, Any confusion on the part of decedent is insufficient 
to change the terms of the insurance contract. We affirm the 
summary judgment. * — ~* 
Richard C. Davidson, Judge 
WE CONCUR: 
Russell W. Bench, Judge 
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This cause having been heretofore argued and submitted, and the 
Court being sufficiently advised in the premises, it is now 
ordered, adjudged and decreed that the judgment of the trial 
court herein be, and the same is, affirmed. 
Opinion of the Court by RICHARD C. DAVIDSON, Judge; 
RUSSELL W. BENCH, and JUDITH M. BILLINGS, Judges, concur. 
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